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"sued Holcomb, the holder of a deed-to secure debt to which

[

R : ... 538

In the Supreme Court of Georgia.

e

32491. ' HOLCOMB v.. WORD.:

MARSHALL, - Justice. .

- Word, as buYéf of a'181.67-acre'tract of iand;_"

SoaT, Ny . . - T - . .
Ma 0 K - . . R . =

the land was subject, for specific performance requiring:

the‘rélééée‘df a 40.63—acre.ttéctrofrthe.land.f

4

- - . The qontroversghisiover-the»meaning,offthe-word

"either" in the following portion of the release provision
T CO T T

of the deed to secure debt: "No more than one-half (1/2)

CF

"Road'frontage running Ndrth'ahd‘South £hfough-the cehteﬁ of
the prppertf-cén be released befo;e;ali‘gf the back property

has been released on either side of the road. Any tract re-

leases shall'rtn-frqm road front ;ohback'pfopérty'iiné and

£

be contiﬁuous to futﬁre_releases." (Emphases_éup@lied-)

The defendant contended that “"either" can mean one

:_or the other, or both,'énd,thét this ambiguity creates a

‘juryriSsue. - The trigl'jhdgg disagréed; and:granted'the'

b fl.-=- ~-“"s -;- !. : "

R R e b b a

e

" of the road frontagerbnféithEr side of that said VaugthMill.'.

]
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plaintiff’s motion for judgment om the pleadings, ﬁrom‘which

judnght the defendant appeals.-'We_affirm.f

f'COnstrucfion of ambilguous 66ntra¢£s is the duty '
N o R . - ~ . N R . - - .‘.‘lL ,‘ -

. of the court, and it is only after applicatiom thereto of :,'

. i

!

~ the pertinenfurdles of‘construcfién;fand they»remaim“amhigunusg

'chat extrinéic evidence ngadmisSibLe,té explaim theVémbigmityiﬂ

pavis v.iUﬁited"Améfican'Life'ins.*CdJ{A2lS:Ga; 2% £2) &111,9%

sgzad483)._,r1£”dbes;not folﬁow‘ﬁhat'ﬁemely‘hecauée there
are two possiblé‘interpfetations Whibhanﬁgbt be empléYedlin

construing a contract the matter ~automatically becomes a
‘que5tion'far,the”jury,"IIf that were true the court would rarel
A TR T A S R e :

: S N FP ) Y.
if ever, construs & contract as Code § 20-701 declares its duty

iy el

. A
e TR

IR L St

" to be: The role and'funétiOn:of_é:court,i§;highgr than that !
o e e e T T s

. _. B ‘

' dfra mere'refetee.f'TEarm‘Supply Co. of Aibaﬁy V. COoK,jllG

Tl

,Ga.'Appﬁ 814;f816:(15§‘sé2d 128)." Warrier Coﬁstrﬁétb}s{'ihcué

i
oA

4. E. c. Brast Co., 127 Ga. App. 839, 840 (195 sE2d 261)

(1973) .. “The'cohstruction of thé'felease prbvision of the

security deed is a gquestion Qf:law.fbr the court. ' Honea V.

cilpert, 236 Ga. 318 (223 $E2d 115) (1976)." Madison, ©td.
y. Price, 237 Ga. 904, 305 (3) (230 SB2d 297) (1976) .
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Branch, 188 Pa. Super. 587 (149 A2d 573) (1959).

Accordingly}“thé”grant "of the mQtionrfor-judgment

o

‘on. the pléadings was not error. -

.. - .

"Judgment'afflrmed. :All5thé‘3usticé§'c0nCur.
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} R
pl;intiff's motipn for judgment om the pléa@imgs,.fﬁom which
judgﬁent the defgndahtappgalg.-_we‘affirﬁ_-_

- _"f¢o§st;uction bf_ambigdous contracﬁs_is thelﬁuty
‘ @f fhé god;t;.and it:is'only'aftéf abplicatiémthéréfo ;f %‘

the pertinent rules of boﬁstructidn;'and theyrmemaim“anhigqousé .

~ that extrinsic evidence ié‘admissible to explaim the ambiguity.'

S '2: _ ; . Davis v..Uﬁited'AmériCan Life'Ins."CcJ{'2157Ga; 521 {2) &111.”%

" %  sE2d 488). 'It does not follow %hat'nexely.hecauée there
are two possiblé,intéréretations which might be empldyed‘in' -

. . e ‘A ) e . --' R '_" '.‘ . . . L
construing a contract the matter ~automatically .becomes. a

f
t

"questiom-fdr the”thy,:;if that-wére true the court_wdﬁid rarely

o

i€ ever, construes a contract és-Code‘§'20—701:declares?its dutj

T . N - i

T

e L ER e

r . : ' to be. The role and‘functionibf_é court is higher théh tha£
. . L ' . - ' . _Af——‘—m---;- e L i S . z

D ey

of a meré'refefee.'r'Farm‘sdpply Co. of Albany v. Cook, 116

JEPEPT R

.- . ._f - Ga. App- 814;78161(159 SEZd 128);“ gg;rier Constrﬁétofs;'lhc;

e s e aratad

“v. E. C. Ernst Co., 127 Ga. App. 839, 840 (195 SE2d 261)

RS

(1973). "The construction of the release provision of the

security deed is a gquestion Qf:law_for the court. Honea V.

Cilpert, 236 Ga. 218 (223 SE2d 115) (1976)." Madison, Ltd.

v. price, 237 Ga. 904, 805 (3) (230 sE2d 297) (1976).
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~-"The construction which will uphold'a contract in

whole and in every patrt.is to belpréferred, and the whole
contraét shQuld be looked to in arriving at the construction g
of ény‘part."' Code Ann. §20-704 (4) (Ga. L;.I964;1pp. 414, §
415). The release clause contains prbvisions to the following °
effects: (1) that the appoellee may select the property to be :

SRR .,i ' released; (2) that property selected by the;appellee'canqct ’

L Sl 1%-rrﬂrésult in remaining ﬁropérty‘S béing denied dccess to a public |
? street or road; (3) that all property releases must be con-~ ;
tiguous_to-propertj-previousiy_fgigéSédE (AYiEhét_any'préperty :
-_reiéased which has road frontage on Vaughn Mill Road may begin i
. on éither the east éz'westlside of thé road, and must begin {

at either the north or south ccfhéfé; (5) that no more than-

one-half of the road frontage on either side 'of Vaughn Mill

' Road.cén be released until“alltof'the back'pfoperty"bh either -

Amiarins

side has been released; and (6)_tha£ a tract release must run ;
from road front to back property line. ;
‘It is apparent from a reading of all the terms . = :

e M A aa o s

of the releaée clause that the overriding consideration

is to prevent denial of access to a-public street or road to

e e Ly d

any portion of the property. involved. ‘Phis can be accdmplished

3.
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' bear their usual and common signification; but techhiéal o

‘not assume that the less accurate usage of "either" was .

other juriédictions. See State ?._Davenport," Tex.uciv.:Apg-j

\ -
'
T
w
e
. A
4 -

with reference to only one side of the road at a timeg
independently of the other side, éince.access could be had
from both sides of the road.

. .Code Bnn. § 20-704 (2) provides, "Wbrdé genérally

words, or words of art, or used in a particular trade or

o businéss,'will be construed, generally, to be used in refer-

-
[ 7

ence to this peculiar meaning. The local usage or understand-:

ing of a word may be proved in order to arrive at the méaning

intended by:ﬁhe‘pa:ties," Although'the use of "éitherf

e —— Ty

to mean "both" is recognized in dictionaries and fairly comman.
.. - 3 N . g ~ R . ) L n . H

¢

in the vernacular, this is not a techrically accurate usage.

: which wbul&'nOrmally‘df‘correctly be employed in a legal

document. Since the térm "both"” was available, and would -

| ;

more accurately designate the two sides of the road, we will |
o A : o _ :

.

intended, but rather that usage which ‘is distinctive and . %
unique to the word. This construction has been adopted in- ;

(417 Sw2d 337) (1967); Continental Television Corp. v. :

Caster, 42 I11. App. 24 122 (191 NE2d 607) (1963); Branch V.

4.
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